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ABSTRACT
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loyalty-oath cases and examine lines of argument, reasoning, and
language of the attorneys and judges; (2) that experts in language
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been usedon occasion to suppress "obscene" dtama prodUctions.
(Bab)

k.

r-***34**********************************0**********410**i****************
* Documents,acquiredty ERIC include manx informal'unpublished *

* materials not availabl fromsother sources. ERIOmmakes every effort *
* to ,obtain the best copy available. Neverthelessi bf marginal *

* reproducibility are often encountered and thibieffect4 the quality *

4*- of the.microfiche and hardtoprreproductions ERIC makes 'availible *

* via the ERIC Document Reproduction Service (EURS). EDRS'is not
* responsible for the quality of the original document. ReProdUctions *
* supplied by tDRS are the best that can be.made from the original.



PERMISSION TO REP/LC/WU THIS COPY.
RIGHTED MATERIAL' HAS MEN GITNTED fit

Haig gosethjian"

TO ERIC AND ORGANIZATIONS OPERATING
UNDER AGREEMENTS WITH THE NATIONAL IN,

rhITUTE of EIWICA DON FURTHER RERTIO
DUCTIONI OUT S!Ul THE E

(MIRES PERMIti:LiION Of THE COpYRIGH)
OWNER

'PROMOTING SCHOLARISHIP IN THE-AREA OF FREEDOM OF SPEECH

Haig Bosdajian 1
r)

U S. DE PAISTAMI NTtif HIALTH,
EDUCTION W E
NATIONAL /14STITUTE OF

EDUCTION

THIS DOCUMENT HAS BEEN REPRO
OUCPD E %Ay L AS RECEIVED FROM
THE PERSON OR ORGANIZAIION DRIG1N
AT INC. IT POINTS Of VIEW OR OPINIONS
STA TED,00 NOT NECESSARILY St E PRE
SIN T O I. ICIAL NATIONAL INSTITUTE OF
EDUCA.TION POSITION ORPOLICY

,Uniwersity ,of Washington

trom.0
1 A

"Give me the liberty' to know, to utter, and to argue freely

1
to conscience; above all liberties,'

1 declared John Milton in his famous

1644 "speech" attacking censorshiP.

, -

Exactly three hundred years later, in-1944, this high priority given
\

o.f0edem of, expression was reiterated by Supreme Court Justice Wiley

Rutledge wpenle said in Thomas v. Collins, spepking for the majority:
r

"The case confronts us again with the duty oux system places on this

Court tO saywhere the individual's fi.eSoV'ends and therStat s por

begins. Choice on that border,&"now as always'delicate, is perhap s more
7

' .

so.where ths usual presumption suppor.ting, legislation is balanced by

the preferred place given-in.our heme to the great, the indispensable
-

democratic

these liberfi

sions%2.'

,

edoms secured by the First Amendment.:..That priorfty gives:
. .--- .1,.

1 a.sanct ty .ind a sanction not permitfing dubious intru-
a

In his 1957,

.curring). asserted

dissent,-Justice Douglas (wich'JustiCe Black coni..

at"othe First Amendment., -its prohibition in terms'

:
absolute, waS:designed to preclude ceurts as well as legislat res from

weighing-the valoes of speech against silence. The First A endment put

. free speech in the preferred poSttion1"3

One would assume that there really wOuld be no need to actively,

promote interest in freedom Of speech sc larship ten our Speech Co ni-

cation discipline;,,,yet, aside from the 6search reported over the past
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decade in our Free Speech Yearbook, freedom of speech scholprship appearing

in our journals has been min.mal. . For example, the number of scholarly

articles directly related o frNdom of sPeech a peering in the sixty years(AN'

-

of publfcation of The Quarterly Journal of Spee 1 has been shamefully smalldi

and inadequate, averaging obt to someth'ing like one scholarly free speech

article every tenyears in what tradiefonally.has been considered. the maior

'

journal our ffeld of study:

There are, of course, a ,variety of reasons fdr the interest in free

speech-scholarship in the Speech discipline deVeroping eip slowly over

the,past 111.f century. One could assume that there simply havenot been

enough qualified professors in tbis interest area who Could offer freedom

of'speech courses or direct free speech theses and dissertations. One

could alsoassume that there have been and still are professors and

journal editors whip have not seen freedom of speech as an integral part

of our discipline. One could also assume that some of the freedom

speech scholarship we have published has really not been very valuable.

tam going to assume today, however, that one important reason.

for the slow development of scholarship in freedom of speech has been a

lack of an awareness of the types of scholarly studies which are possible
(

and needed: /More than on e have'71-1?een asked, "What doyou teach in a
. ''),..,

fraedom of speech course?" "What And of §peech Communicttior research
. -------- _.

can one do im the ,area Illi st Amendment Yights?"

Therefore, I will fsgus my

or

remarks on seVtral First Amendment.

questions, problems, and controversies which warrant 'scholarly-treatment, .

whether:inthe form of theses, dissertatlons, journal articles or books. ,

One research,advantage Speech

N
. 3

Communication have is that the
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Amendment rig ts'cut acro;ss all our areas of specialization and offer

opportunities for soholarly work in these areas: Rhetoric, Speech.

EducatiOn, Oral Interpretat1o4, ParliamentarY,Procedure, .xperimental

studies, RadioTV, and/Theater.

We can apply our diverse perspectives and tools oE Analysis to the

Amendrilent rights, Th,e,expeitise of.the rhetorician in areas such

ag argumentation, style, value systems, and language need to be brought to

bear on some of the classic First Amendment cases and free specch essays.

For example, it would be woTtpwhile fOrsomeone in our discipltnetto lolok

at the "cold war" cases Irelated\to the unAmerican activitiesITIVestigating
e

,;
committees, federal and state. In some cases we have available the '

' transcript Cho Congressional hearing at which a witness refused to

answer'quest about his.or her associations; we have the contempt

citat.ion records; we have the lower court opinions upholding the contempt
a

citations; we have the briefs prepared for presentation before Ole United.

States,SUpreMe Court; we'have tape recordings of the oral arguments

,
delivered-before the Court; we have the-Court's optnions.

there to be examined, evaluated,'and'criticized.

It is all

It would be 'worthwhile.to reexamine the loyalty oath cases (with all

the,sametinds of malerials available: transcripT briefs, tapes,

opinion ) one dec'Ade after the Suftemp Court struck down New Ykrk's

loyalty oathdreqUired of teaches--11nd more recent decisions finding

"unconstrintional requirements that persons about to become practicing

attorneyS'disc ose their assottional ties.

While the rhetoriefan is examining the lines f argupent, the

reasoning, the lansuage of,the-a oineys and the,judgs,

4
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selmlar might examine the "hypotheses" us'et in some of the opinions. In

a number of casesi related to investigating committees, loyalty oaths, and

government surfeillance, the "chilling effect" argument has been one that

has been used:to strike doWn the oaths, curtail committee actiyities and

question the legitimacy of government snriveillance. For example in

Watkins v. United States, the Supreme Court, finding for Watkins who had

refused to answer some questions put to him by a Subcommittee of the House

of Representatives Commiteee on Un-American Activities, declared:

Abuses of the investigative process may imperceptibly

/lead to abridgment of protected freedoms. The mere summoning

of a witness and compelling him to testify, against his will,

about his beliefs; expression or associations.is a measure

of governmental,interference. And when those forced revela-

tions concern matters that'are unorthodox, unpopular,*oroeven

hateful to the general public, the reaction in the life of.

the witness may be disastrous....Beyond that, there is the'

more subtle and immeasurable effect upon those who tend to

adhere to ehe most orthodox and 'uncontroversial view and

associations in order to avoid a similar fate at some.futnre

time.
4

,

First, I think it would b'e.vaLuable if SomeSpech Communicatton

'scholars took their tape recorders and interviewed .some of tho e individ-
,

uals. who were brought before the'various state and federal un-A ertcan

activities committees. We should have an 'oral historical record of what

.
these people wenCthrough. To what extent-was the Court corrbct when

said that "the reaction in the life of the witness may be disastrou.."

5
:
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In Baird v. State Bar of Arizona, the Supreme Court in finding for

Sara Baird whose application was not processed by the Bar Committee

because she had refused to answer the Bar Committee question asking whether

she had ever beLn a member of the Communist Party or Any organization

"that advocates overthrow of the United States Government force or

violence," said that "when a State attempts to make inquiries about a

person's beliefs and associAtions, its power is limited by the First

Amendment. Broad and sweeping state inquiries into these protected

areas, as Arizona has engaged in here, discourage citizens from exer-

cising rights protected by the Constitution."5

In 1972, Chief Justice Burger, delivering the opinion of the Court

in Laird v. TatM, c4tended that the "chilling effect" complained of by

citizens who were aski g diat le United States Arrirl stop conducting

surveillance activiti s at lawful and peaceful civilian meetings, was not

A demonstration of any ecifie harm coming to the respondents in the tase.

The Chie5 Justice declared: "That alleged 'chilling' effect mayporhaps be

seen a's arising from respondents' very percetion of the systemas

inappropriat,e to the Army's.rode under our form.of government, or as

arising from respondents' beliefs'that it is inherently dangerous for the

military to be Concerned with activities in the civilian sector, or as
7

arising from respondents' lesIgenoralized yet speculative apprehensiveness
. ,

that the Army may at some future date misuse the information in some s;Tay

ft.

that would cause direct harm to respondents. Allegations of a subjective

'chill' are not an adequate subStitute fo tlaim of specific-present
m141/

objective harm /or a throat of specific future harm....

6
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Justice Douglas disenting, along with Justices Marshall, Brennan

,and Stewart, wrote: "The Constitution was designed to keep 'government

off the backs of the people....The Bill of,Rights was designed to keep

agents of government and'offitial eavesdroppers away from assemblies of

people. The a'fril Was to allow men'to he free-and independent and to assert

their rights against government. There can be no influence more paralyzing

of that objective than-Army surveijkance." 7

Many of us have argded against loyalty paths, surveillance, and

investigations because we have contended that such governmental inquiries

and.activities have a chilling effect on our freedoms of speech and,

assembly. We look back, nto history and see the Silencing effects of the'

investigation and persecution of Galileo. gut is it possible that such

oaths, investiations, and surveillance have t e effect ,of motivating some

citizens to morejdtssent, TTe speech? During the Vietnam war we know that

thousands of di sentersfwere harassed, arrested, and beaten for their anti
!

war speech apd activities. Yet the dissent continued. If the harassment

\a. and jailings did Ilave a chilling-effect, what kinds of people were
-

intimidate0 intp silence for fear of'losPng their jobs offending their

.neighbors, or being Ikrassed? Sech a question neds to be answered by

Speech CoMmunication scholas, for it is the fear of speaking out that we

are concerned with Itere.

Odr expertise in language and style should lead4S!to research in the

,-.areas of,"fighLkng wods," "obscene" speech, and gl-oup libel. For example,

. there are those of us in tike fierd Of sp'eech Communication who contend that
_

antiSemitic, racist, and sexist Iiinguage damaging effects on the well

being of the people against whom the racist"and .exisp language is directed.

7
4 ,' kIL
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There are others who ariue that such Iangua8e'doe5 not sgriously affect our

attitudes and behavior towards the persons who arck disparaged and denigrated

by being labglled vermin, mongrel, lazy, and Inferior. The fact remains

that a variety of groups and individuals affecied directly by such language

have made efforts to prohibit its expresFion.

The Japanese-American Citizen League objected in 1973 to .the TV reruns

of World War II movies such as Across fhe PacificPurple Heart, and Behind

the Rising Sun.
8

In 1971, the Mexican-American Anti-Defamation Committee

. announced that ft planned io file a suit asking for $610 million in ciamages

because the 'Frito Bandito' television advertisements allegedly constitute

defamation of character. The Committee contended that the 'Frito Bandito'

ad leaves the impression that Mexican-Ameri.ans are lazy,,thieving people.

In the Autumn of 1975, members of the NAACP and the Association for

Black Progress exerted pressure in South Portland, Maine "for the removal

of D. W. Griffitb's 1915.classic Birth of A Nation from the city library's

fall fum series. The groups objected to the showing of the film because

it is.'so negative in regards to the.black contribution to the birth of

.10
Athe nation,' according to the President of the local NAACP chapter.

,

sexually "obscene" materials, a stronger case can benade'to-demonstrate

One could reasonably argue that in comparison to the.prohibitions of

that scurrilous, vicious, insulting 1.pgunge directed against groups has

had more harmful effects on individuals over the past half century than

all the obscene works published overtthe past four centuries. One could

argue that more misery, more beatings and tortures, more deaths have come

abOut as a direct-or indirect result of group defamation than as a result of

obscenity. Yet, for a- century the courts in this country have d(!alt with

,

8
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hundreds of oinxenitY eie;es and comparatively few group defaiation cases.

While handing clo.;:.n score's of ob!,ccuity deels*ns the Unitt'.d St it&s Supreme

Court has directiv spokcn only once, in 1952, on the question of group

11
defam9tion.

We have.hefore us the ,task of doing more research into the effects of

language In definingdiumans int6 subhumans, the conseqUenjes of.allowing

such 1angu.1ge to be expressed, ahd t.he First Amendment protection to be

accorded such speech.

Thc analogies appearing in the pro-censorship opinion,; coming from

the Supreme Court need to be examined and criticized in our scholarship.

As scholars competent to analyze ond judge arguments we might do well to

1 -
look at Chief Justice Burger's analogies used to support the five majority

decisions of june 21, 1,97-5 to prohibit the sale and distribution of obscene

materials. In niller v. California Warren Burger compared obscenity with

heroin: "One'can concede that, the 'sexual revolution' of recent years may

have had useful byproducts in striking layers of prudery from a subject

long irrationally kept from needed ventilation. But it does not follow

, that no regulation of patently offensive 'hard core' materials is needed

-

or permissible; civilized people do not allow unregulated access tp heroin

because it is a derivative of medicinal morphine.
u12

4

n Paris Adult Theatre I v, Slaton, Burger compared obscenity with

garbage, sewage; and controls over securities claims: "...neither the

First Amendment nor 'free will' precludes States from having 'blue sky'

laws to regulate what sellers of securities may write or publilf about

their wares....Such laws axe to protect the Weak, the unjniicd, 'the

unsuspecting and the gullible from the exercise of,htheir own volition.

9



Nor do modern soe iet I e ;; I -d I ,.puf..11 ct t garbage and. sewage tip t t 11.e

individual 'free will' but impw.e regulation to pro.4.4:4both public health

"13
and the appearance of public place!..

Such argument:-; deserve scholarly examination by Speech Communication

profe!;sors and students who have an expertise in'argumentation and debate.

In an age when 'the indivdnal citizen's voice is soMetimes hard to

hear or Is stifled, we in Speech Co=unIcation need to be doing reearch

44.

related to the question of where one legitimately can be prohibited from

'Communicating with his or her fellow citizens. Various restrictions on

where I can speak may in the end determine whether-I can speak at all.

In 1972, the Supreme Court said in Lloyd Corp. v. Tanner that the

Portlandregon shopping cQnter was different from the "company town"

it Marsh V. lahama where the prohibition to distribute religious'

literature was declared unconsAitutional ahd different from _Logan Valley

in which the majority had decided in 1968 that the Logan Valley Plaza

could not prohibit peaceful picketing of a store located in the shopping

center. Hence in 1972 the Court decided in 1,19IA against the handbill

distributors inside the Portland shopping mall inviting passersby -to an

anti-draft, anti-Vietnam war meeting.
14

So much for shopping centers as

"V"

a forum for communicating on public issues.

Military bases? In 1972, the Supreme Court did find for John Flower

of the American Friends Service Committee, a civilian lob had been(arrested

for distributing leaflets at Fort Sam Houston in Texas. k.The Court !S4d,

with Justice Burger, Blackmun,.and.Rehnquist itissenting: "Whatever power

the authorities may have to restrict general access to a military facility.

re"

..., here the fort commander chose not to exclude the public from the

(jV
10

4
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!.trect where petitioner w.t ,. art ha..0 co..liandant can no mote

order 'pet ir(! iii this laild I c teet heccuisc la. Idal. Ii.t

leaflet.; than could the city ;iol iu rder 111V leaileteer, oil any public

,c1S

But in P4/6, the !'irpre;ie Court, with ;lattices nrshall and Brennan

dissenting, decided that 1972 Presidential candidate,: Benjamin 5_pock (;f

the People's Part'y and Linda iennty.:; of the Socialist Workers Party could

be prohibited from 4istributing campaign literature and holding a meeting

at the Fort Dix parl,ing lot to discuss election issues with service

personnel and their dependt.nts:
16

So- much for military bases as a forum

to communicate on public issues.

-.' What warrants ur concern and should initiate research is whethet:

/,

,such'restriction. ainst handbilling and holding public meetings at

these militaryindustrial complexes can lead,,for all.intents and purposes,

to no public speech and assembly in certain communities. Where is one to

speak, to'assemble, to petition for a redress- of grievances with oktrsr

citizens if one lives in an area where the shopping.center is the only

place where large numbers of people gather daily or if.one lives near

a military base which has no adjacent public "downtown" area, but only

a shopping plaza nearby? We need to determine whether handbilling in a

))shopping center seriously interferes with the proper functioning of a

shopping mall.. We need to determine whether handbilling and campaign

speaking on a,military base,have a deteriorating effect on the morale

of the troops.

These then are just a.few of the areas whete scholarship is needed.

Further, from those interested in the area of listening and listening

1 1,
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